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DECLARED PLACES (MENTALLY IMPAIRED ACCUSED) BILL 2013 
Second Reading 

Resumed from 19 February. 

HON HELEN MORTON (East Metropolitan — Minister for Disability Services) [2.17 pm] — in reply: 
I commence my response to the debate on the Declared Places (Mentally Impaired Accused) Bill 2013 by 
thanking members for their contributions, and indicate that I made it my business this time around to sit quietly 
and listen to everything that everybody said. I think the only time I made a comment was when I concurred with 
Hon Sue Ellery about how good it would have been to have the Salvation Army band play outside her house at 
some point on Christmas Day. That is the only comment I have made. I have sat here completely quiet and 
listened as people have referred to me or this government as arrogant, disdainful, contemptuous, patronising, 
incompetent et cetera. After being prepared to sit here and listen to that and take in all of that information, I now 
would like the opposition to do the same. I will try to respond to most matters that have been raised, but 
obviously my focus will be on those that are relevant to the bill. 

I also thank the wider disability sector for its support for the policy of declared places and the way we are going 
about it, the location of the centres in a residential community, and the legislation. In particular, I would like to 
acknowledge the support from Taryn Harvey, Alison Xamon, Andrew Jefferson, Monica McGhie, 
Terry Simpson and the Disability Coalition of Western Australia. In particular, Andrew and Monica were with 
me at the Alice Daveron Centre in Lockridge to help dispel the myths that were being circulated at that time. 
Both Andrew and Monica were significantly able to shift the public conversation away from being completely 
negative and quite damaging to people with disability to at least people saying that they support the need for 
these services and that they have great support for people with a disability in the community. All of those people 
have provided fantastic support despite the opposition to the project. 

Disability advocates in particular were very concerned about the language being used by opponents, such as 
“a dumping ground”. As Taryn said, when we use language like a “dumping ground” to describe this situation, it 
sends a message about not only how the community feels it is being treated, but also how we view the people 
whom we are talking about. 

I would also like to thank David Hounsome and the other people at the Disability Services Commission for the 
roles they played in drafting the legislation. I appreciate the comments of opposition members about it being 
progressive legislation. 

I want to add my thanks to the justice community, and in particular to His Honour Judge Robert Cock, QC, who 
has been very involved in the development of the legislation, and the Honourable Chief Justice Wayne Martin, 
AC, for their very supportive comments. 

Successive governments have shied away from building a declared place because it was always considered 
difficult to do it properly. I am pleased to say that the building of the facility has now progressed to the point at 
which the roof structures are up, but the roof top—the tin or whatever it is—is not on, and ready to take the 
external cladding. 

In the beginning it took a while to persuade the Disability Services Commission that it was the best agency to 
operate a declared place. From its history of the institutionalisation of people with disability and the custodial 
role that government had played in the past, it is easy for me to understand why the Disability Services 
Commission was reticent and did not want to pick up in the first place the disability justice centre initiative. 
However, I was very clear that I felt that it was a role for the Disability Services Commission, not the 
Department of Corrective Services, and consequently continued to persuade the Disability Services Commission 
that this was its role. Of course, the Disability Services Commission is very proud of how it has developed 
contemporary services and dignity for people with disability over many years and it did not want to take a step 
back, and, therefore, we had a fair bit of discussion in the beginning about whether the legislation should be an 
amendment to the Disability Services Act or whether it should be stand-alone legislation. It was in developing 
the stand-alone legislation before us today that I think that the Disability Services Commission really understood 
that this was the way it could progress this initiative—which it wanted to—without being seen as taking a step 
backward from the other progress it had made in the deinstitutionalisation of people with disability. 
I am very pleased that Labor now supports a community-based centre, given that I understand the original Labor 
platform—certainly at the previous election—was to have a declared place on a prison site. Right from the start 
there were such fundamental differences in our thinking about how a declared place or a disability justice centre 
could progress. When I sought bipartisan support, when I needed and asked for it, it was not there. I have already 
worked out that for the establishment of future declared places I just need to make sure that Hon Sue Ellery is 
back in WA and that Hon Stephen Dawson remains the shadow Minister for Disability Services. 
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Opposition members have their own views on how the sites and locations were selected, the timing of 
announcements and the political opportunism et cetera. None of those views is factual and are a manifestation of 
their own imagination, of conspiracy theories and of political opportunism on their part. Despite a most 
comprehensive level of questioning, freedom of information requests et cetera, there is not one shred of evidence 
to support any of the theories that have been proposed. I often say to myself that it would have been easier for 
me if the site had been chosen in a Liberal-held electorate, but I do not want to even begin to talk about that kind 
of political opportunism. 
The need for a declared place was first raised with me in 2011 by Honourable Justice Narelle Johnson, the 
former chair of the Mentally Impaired Accused Review Board. I spoke to the Attorney General at the time and 
asked him what, if anything, was stopping us from developing a declared place. He was very clear that it was 
nothing in particular; it was just really difficult to land a piece of policy such as this. I became aware of the need 
through meeting Narelle Johnson before I became aware of the Marlon Noble story, but it was his story that 
clearly highlighted the need for a declared place in the eyes of the community. I think that we will see something 
similar occur in the need for a no-fault insurance system in Western Australia, which has obviously been talked 
about but which came into view clearly for people when the story of Warrick Proudlove became public. 
I will provide a very short chronology of events. In the first round there had been no planning approvals and no 
planning approvals had been sought. We had meetings with the City of Gosnells and the City of Swan in early 
July, in their offices, and decided to talk early to the community about our preferred sites. We also sought to 
have a level of bipartisan support, and on 23 July 2012, before the media announcement and before the local 
community had been informed, I called a meeting of the opposition members of the East Metropolitan Region. 
The member for Forrestfield, his research officer and Hon Ljiljanna Ravlich from the upper house turned up. 
They had a full briefing. We explained, had the diagrams, had the factsheets et cetera, and provided them with all 
the information that was available, and basically asked whether there were any questions and whether they were 
prepared to work with us in a bipartisan way on this matter. Those members left the room at that time, saying, 
“We will see you in the media.” One day later, on 24 July, we went out and started doorknocking, talking to the 
residents and providing them with letters about the preferred location at Herne Hill and Kenwick. Invitations had 
been extended to the residents to attend a community briefing on 4 August, which for various reasons were 
subsequently cancelled. A very nasty media campaign followed. I recall hearing radio coverage in which 
opposition members—in particular the member for Forrestfield—were scaremongering, despite the fact that they 
had a very clear briefing and detailed explanation that people with mental illness would not be part of that cohort 
of people for the disability justice centre. I also recall Howard Sattler talking about how psychotic killers would 
be living next door to people. In all this time, there were no letters, phone calls or requests for further meetings 
from the opposition to discuss the issue.  
The decision not to proceed was relayed to people on 1 August, two weeks later. At that time we were looking at 
the sites for declared places to be zoned residential. We believed that declared places were residential homes, 
and I was getting advice from the Department of Housing about suitable properties on residential-zoned land. 
We also got advice, I think the day before we ended up making the decision not to proceed with those two sites, 
that the Western Australian Planning Commission and local government would be unlikely to support the 
declared places as residential facilities and, thus, they would not be supported if they were placed on residential-
zoned land. I had already given a verbal commitment to the local government bodies involved that if they were 
on residential land, we would go through normal local government processes for approval.  
Without WA Planning Commission support, an application for a control area would have been most unlikely to 
succeed, so I did not proceed with that. Some eight months later, an election was held. The opposition suggested 
that somehow or other the new sites were determined prior to the election, but that is not true. An election was 
held some seven months later, rather. I was told, however, that much later, after the election, there was a skip bin 
full of discarded placards that the Labor Party had prepared to protest with against the disability justice centres in 
a number of electorates. These kinds of behaviours, actions, thoughts et cetera were with me while we were 
approaching the second round. This time we had the planning information in place—what would be needed to 
build a declared place and the type of land zoning required. We provided a letter drop to residents on 11 June 
2013 to 2 200 nearby residents. That same week those residents were given two options for obtaining further 
information. Disability Services Commission staff were available to answer questions from six to nine on the 
Wednesday evening, the following day, and at a two-hour afternoon seminar on Saturday, 15 June. The 
Disability Services Commission set up both the evening meeting and the Saturday afternoon meeting so that staff 
could speak with individuals or small groups and provide information and answer questions. Displays and poster 
boards were set up showing the designs of the proposed buildings and containing fact sheets and question and 
answer sheets and the opportunity for people to sign up there and then to become involved in the local 
community liaison group. The letter to residents, the fact sheets and the poster boards covered all the information 
that Hon Alanna Clohesy suggested was not there—how big they will be, how many residents will be there, 
eligibility criteria et cetera. Opposition members, both state and federal, have proudly posed for photographs 

 [2] 



Extract from Hansard 
[COUNCIL — Tuesday, 24 February 2015] 

 p499a-504a 
Hon Helen Morton 

standing next to placards saying “Lockridge is not a dumping ground” at the same time as they were saying that 
they were not discriminating against people with disability. The so-called leaders’ walk included Dave Kelly, 
Mark McGowan, Alannah MacTiernan, Rita Saffioti and Hon Amber-Jade Sanderson. The member for 
Bassendean aligned himself with a group called Community Campaign Against Residential Prisons and chaired 
their fortnightly meetings. He refused to stop using the words “prison”, “detention centre” and “dumping 
ground” even when respected disability advocates asked him to reconsider his language. When in opposition 
I stood next to Alannah MacTiernan to support her plans for mental health facilities in Armadale and Kenwick 
and I stood with John Kobelke for the Osborne Park facilities. Not once did I, as the opposition spokesperson for 
mental health, ever get a call from Jim McGinty, even though he knew I would stand by my principles and offer 
bipartisan support and not let politics get in the way of good policy. 

I think Hon Sue Ellery made a very telling point when she said that nimbyism is rife in all the portfolios I cover. 
Regarding disability services, who can forget innocent questioning by Hon Amber-Jade Sanderson about the 
security in a normal residential home for people with a disability and about the mental health drug and alcohol 
plans for transitional housing for people who have completed a 12-week residential course for drug addiction 
and who needed to move into a home in the community away from their prior area of accommodation? Who 
could forget the difficulty we had finding where we could place 15 of those houses in suburban 
Western Australia? Of course, nimbyism is rife also through all the child protection areas. I would like to thank 
Hon Sue Ellery for her discussion on this and for voicing her appreciation that sometimes in these portfolios we 
have to be strong and proceed with what we know is right. Hon Sue Ellery asked about the number of people 
currently in prison who may be eligible to go to a disability justice centre. I am told that currently four people 
with intellectual or autism spectrum disorder may be eligible under the Criminal Law (Mentally Impaired 
Accused) Act. The other question was: is it likely that the number might increase? I think there are two reasons 
that might occur. The Mentally Impaired Accused Review Board has only two options for dealing with mentally 
impaired people—prison or community. There is no halfway house. It is likely that people go into the 
community who clearly should not be in prison but will greatly benefit from some time in a declared place for 
behaviour modification if such a place exists. The second reason is that it has been suggested to me that some 
lawyers will not recommend that people be assessed as unfit to plead because of uncertainty regarding the length 
of time they may spend in prison; so they are better off pleading guilty and getting it over and done with. I think 
that might change with the review that is taking place, and when there is an option to send a mentally impaired 
person to a declared place. 

Hon Sue Ellery asked also about the people in the declared place going into the community. That will occur as 
and when these people can do so safely, but it will be different for each individual. Obviously, it will be 
determined by the Mentally Impaired Accused Review Board based on reports on individuals provided by the 
people working in the disability justice centre. As and when they are ready and can do so safely, and with the 
support of the Mentally Impaired Accused Review Board, these people will go to the hairdresser, for example, in 
the community rather than the hairdresser going to them. Of course, the level of supervision will be appropriate 
to their individual needs. There will be three separate houses in the disability justice centre, and they will be able 
to be managed in a very flexible way. One of the houses will be for people very close to release so that they can 
do things such as shop, cook their own meals perhaps, catch public transport et cetera, just as they do now from 
a prison site. As everyone is aware, some will be on supervised return-to-work programs and transitioning to live 
in their homes just as Marlon Noble was. It might mean going to work and staying in their own home for three or 
four nights a week and going back to the centre for two nights or something of that nature. We need to be very 
clear about this. The Mentally Impaired Accused Review Board will make that determination based on reports 
that have been provided by people working in the disability justice centre. The other thing I want people to 
always remember is that these people eventually return home, even now from prison. 

Hon Stephen Dawson asked about the flexibility of protections for 16 to 18-year-olds and women. The answer 
lies in a number of solutions. As I indicated, one solution is for a declared place to have 10 beds. As I said, 
a declared place will be made up of three separate houses, with the ability to segregate the individual houses or 
to make it possible for different groups of people to stay in different parts of the facility. The programs will be 
individual and age-specific, as is highlighted in clause 6(2) of the bill. The level and type of supervision whereby 
staff will work very closely with individuals is also a key factor in enabling the flexibility and protections to take 
place. Currently, no women could be eligible and there are fewer women among this cohort all the time, so it 
would need to be carefully considered whether a declared place is the most suitable or whether it would be better 
for a woman to be put on the in-reach program of the disability justice service at, say, Boronia Pre-release Centre 
for Women or some other regional prison or wherever might be more appropriate. Those things would have to be 
weighed up.  

I think the role of the advocate is also an important safeguard. As members would be aware from reading the 
Declared Places (Mentally Impaired Accused) Bill, an advocate must be informed no later than 48 hours after 
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a new resident’s arrival at a declared place and the advocate must visit the resident no less than seven days after 
their arrival or 72 hours after a request for a visit. There is a $6 000 penalty for not answering questions from the 
advocate about restraints, seclusion or treatment. A report must be provided to the minister, which will then be 
tabled in Parliament. There is a level of accountability and safeguarding in those processes. CCTV will be used 
in the facility but not in quite the same manner as it would be in a prison; it will be more home-like than prison-
like in its approach, so it will not be as intrusive.  

Many members raised the issue of outsourcing. It is not our intention to outsource the operation of the service 
but it is clearly an option for a future government. I realise that the opposition is ideologically opposed to this. 
The legislation spells out what must be included in the contract, the penalties for breach of standards and what 
functions cannot be outsourced. Outsourcing has proven to be very successful in the disability sector, in 
particular, in the not-for-profit sector and in the corrective services area. I reiterate that we do not intend to 
outsource the service.  

I think I have covered most of the incorrect assumptions that were developed by Hon Amber-Jade Sanderson, 
with the exception of the suggestion that the disability justice centre should be in a regional area. We think that 
the metropolitan area is a better location because it will be less convenient for families in a single regional 
location. For example, most people will be aware that it is much more difficult to get from, say, the Kimberley to 
Geraldton directly rather than from the Kimberley to Perth or from Geraldton to Perth. Whichever regional area 
is considered more appropriate, it will be more difficult for many people to travel there. We think that the 
metropolitan area is a better location because, apart from being more convenient for families on flights et cetera, 
it is also where the Council of Official Visitors is at its strongest and is available to attend in the time frames that 
have been established, and other aspects of the oversight would be better provided from a metropolitan site.  

Although Hon Lynn MacLaren is not in the chamber, I would like to thank her for her support and for her 
confirmation that the government has adequately consulted the stakeholders. She raised a concern about the 
review mechanisms. I want to go through a couple of the areas that she raised. Clause 12 relates to a review 
mechanism for individual development plans. Clause 12(4) sets out the type of people who must be consulted. 
A wide cross-section of people will oversight those plans, from the advocate to family members, guardians 
et cetera. There is always the option to raise complaints with the Health and Disability Services Complaints 
Office if required. The advocate or the family member can also raise those complaints directly with HADSCO. 
The penalty for maltreatment of a resident is $24 000, and it is built into this legislation. Maltreatment is 
a significant concern. If it is determined that maltreatment has occurred, there is a mechanism by which it can be 
pursued. There is also mandatory reporting of maltreatment by other staff members. There is significant 
oversight within the facility.  

Hon Lynn MacLaren was also concerned about the lack of remedies for breaches. I have just explained that 
penalties exist for maltreatment but there are also penalties for reportable incidents. If an incident is suspected 
and not reported, the penalty is $5 000. If the CEO unduly restrains or restricts communication, it will be 
considered maltreatment. Every restraint and restriction must be recorded and given to the advocate.  

I turn to the area of protection of residents’ interests. The role of the advocate affords a large amount of 
protection to the residents. Part 10 of the bill sets out the requirement for the advocate to meet the resident within 
seven days of arrival, to explain their role to the individual and to meet within 72 hours of a request to be visited, 
as I have mentioned. The advocate monitors all restrictions on behaviour and communication. I have indicated 
that the penalty for maltreatment is $24 000. If a CEO authorises inappropriate restriction, the advocate can 
initially report that to the minister. The penalties relating to the CEO’s role are as per the Public Sector 
Management Standards but, equally, it would be included in the report to Parliament.  

Hon Lynn MacLaren also had queries about the restriction on communication. It is good to see her here. For 
example, a family member may have regularly used marijuana at home and encouraged the resident to use it; that 
is, they wanted to influence the resident and provide them with some marijuana. If other options fail, the CEO 
might restrict communication. The advocate would be advised of this and of why communication is restricted. 
That is an example of why restricting communication is in the best interests of the resident.  

Hon Lynn MacLaren also asked whether the CEO would make a decision about sterilisation. Clause 17(1)(c) 
refers to whether health care is needed. Sterilisation would fit into that. Clause 17(2) states — 

The CEO may make a treatment decision … if — 
And only if — 

(a) the resident needs treatment; and 
(b) the resident is unable to make reasonable judgements …; and 
(c) there is no person who — 
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At law is able or willing to make a decision. Clause 17(2) makes it clear that the CEO’s decision must be 
necessary at the time because no-one else is reasonably available to make that decision. This means that 
something like sterilisation would not be an urgent or time-critical decision that causes a CEO to make such 
a treatment decision. Sterilisation is considered under the Guardianship and Administration Act and clearly 
follows consultation with families, carers, guardians and medical practitioners. It is never likely to be an urgent 
or emergency-type situation. Many other options address inappropriate sexual activity or health needs, such as 
short-term contraceptive use, while that process is underway. It would still be done in consultation with the 
guardian.  

Another question asked by Hon Lynn MacLaren related to restrictions by the CEO. I think it still relates to the 
communication restrictions. A restriction will be made only if the CEO is satisfied that it is in the best interests 
of the resident. A copy of the details of that restriction has to be placed on the record of the resident and it must 
be given to the resident, the resident’s advocate, the guardian, the enduring guardian and the lawyer and one 
adult whom the CEO is aware has a close personal relationship with the resident, if such a person exists. The 
level of oversight in terms of restrictions and the reasons for them will be widely known by those people.  

There was a further question about the use of CCTV and protection. I reiterate that CCTV will be on the property 
but it will be more home-like and less intrusive than a prison. The way in which the disability justice centre is 
operated and run will be more normalised and in accordance with normal living so that behaviour is socialised in 
accordance with that. CCTV would be a part of that. The main area of security apart from the way that the 
facility has been constructed, such as the use of security fencing, closed-circuit television and those sorts of 
things, is dynamic security based on individual relationships with each resident and staffing arrangements with 
each resident that will monitor their wellbeing. Staff will be incredibly well-trained to undertake that work. 

There were a couple of other questions that came up that I would like to cover. I am not sure who asked whether 
the Mentally Impaired Accused Review Board has responsibility for people under 16 years of age. The answer 
for that question is: yes, it does. The disability justice in-reach service works with the individuals before the 
Mentally Impaired Accused Review Board at any age and those who are held in juvenile detention centres, such 
as Banksia Hill Juvenile Detention Centre. As yet, there are only two people who have been referred to the 
service who are under 16 years of age. I think Hon Kate Doust asked about research and how we came to settle 
on this particular model. The model for Western Australia’s disability justice centres was based on research and 
information gleaned from practice in the United Kingdom, Canada, New Zealand and also Australia. There is no 
specific model that we are replicating; rather it is a composite of the best features of a number of good 
rehabilitative models that we became aware of during that research. Queensland is the only other Australian 
jurisdiction to have a secure service specifically for people with disability who have been found unfit to stand 
trial. This was driven by the 2006 Carter report, which found that responses to mentally impaired accused were 
largely crisis driven and that the Mental Health Court was concerned about Disability Services Queensland’s 
capacity to appropriately house this group. In Queensland that facility is located next to a prison. I have 
subsequently heard that if Queensland had its time again, it would prefer to move the facility into the community 
away from the prison. 

Questions were asked about the local community liaison group. I think Hon Alanna Clohesy and others asked 
about the group. The group met for the first time in November 2013, and it generally meets monthly. A further 
two members previously attended, but they left the group of their own volition. It is likely that the local 
community liaison group’s role will start to shift more towards issues around the operation of the facility—if it 
has not done so already—now that the facility is almost built and likely to be operational in June. Members of 
the local community liaison group include Connie Drew; Elizabeth Drew; Jenny Waterhouse; City of Swan 
Deputy Mayor, Councillor Mick Wainwright; Deb Spittle; Wendy Cox; Rebecca Bowman; Marc Dale; and 
Katie Ralph. Commission staff who were members of the group include Jon Peach, Megan Barnett, Angela Corf, 
Jody Waite, Jarrad Goodchild and Marie-Louise Hunt. 

Visitors — Yerecoin Primary School 

The PRESIDENT: Excuse me, minister. Can I interrupt for one minute? I would like to interrupt proceedings 
for one minute to welcome to the public gallery the students from Yerecoin Primary School who are hosted 
today by Hon Brian Ellis—he is sitting over here for your benefit. Welcome to the Legislative Council and 
I hope you enjoy the visit to Parliament House. 

Debate Resumed 

Hon HELEN MORTON: Thank you, and welcome. 

I was asked about the review of the Criminal Law (Mentally Impaired Accused) Act. The Attorney General is 
handling that process. The public consultation ended in December 2014 and the Attorney General will report in 
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March. Hon Darren West asked questions that ran along the same line as previous members, but he suggested 
that the building of the centre should not have started before this legislation was passed. I seriously have to ask 
why. This is legislation about agreeing that the Disability Services Commission will operate the centre and how 
the commission will operate the centre regardless of where the centre is built, when it is built or how many 
centres are built. This legislation is very appropriately simultaneously progressing with the building of the 
facility. 

I do not think I have left out anything that members have asked me, however, if there is, I am more than happy to 
go into committee on this legislation. I am greatly heartened by the words of support from the opposition for this 
legislation, and I think that it means that we have the best possible chance of getting successful outcomes from 
this process. I really hope that all members will work together to ensure that this service is as successful as it can 
be. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Helen Morton (Minister for Disability Services), and passed. 
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